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An Applicable Large Employer may be subject to a penalty if it does not offer its full-time employees 
affordable, minimum value coverage. To date, the Internal Revenue Service (IRS) has not directly addressed the 
impact that cash-in-lieu of benefits or flex credit plans will have on determining whether coverage is affordable. 
However, there is indirect guidance that many believe reveals how the IRS will treat cash-in-lieu and flex credits 
for determining affordability under the Employer Mandate. This Briefing discusses that indirect guidance. 

CASH-IN-LIEU OF BENEFITS 

In November 2014, the Department of Health and Human Services, along with the Departments of Labor and 
the Treasury (collectively, “the Departments”) issued FAQs about Affordable Care Act Implementation Part 
XXII (available at http://www.dol.gov/ebsa/faqs/faq-aca22.html). While the FAQ does not directly 
address cash-in-lieu and affordability under the Employer Mandate, the second paragraph of Q2 indicates how 
the IRS may treat cash-in-lieu. In response to a question about offering only high-claims-risk employees a 
choice between enrolling in the group health plan or cash, the Departments stated:  

“[I]f the employer's group health plan requires all employees to pay $2,500 toward the cost of 
employee-only coverage under the plan, but the employer offers a high-claims-risk employee 
$10,000 in additional compensation if the employee declines the coverage, for purposes of 
discrimination analysis, the effective required contribution by that high-claims-risk employee for 
plan coverage is $12,500 – that is, the $2,500 required employee contribution for employee-only 
coverage under the employer's plan plus the $10,000 of additional compensation that the employee 
would forgo by enrolling in the plan.” 

Many believe, and the IRS has suggested informally, that cash-in-lieu will be treated similarly for determining 
affordability. For example, if an employee’s required contribution for the lowest cost self-only coverage that 
provides minimum value is $0 but employees can take $150 as cash-in-lieu of benefits, then the actual required 
contribution for determining affordability is $150. This is because the employee effectively loses $150 in cash by 
enrolling in the plan. 

The IRS has stated it plans to issue direct guidance in the future. Until then, clients offering cash-in-lieu should 
evaluate whether the addition of cash-in-lieu to the cost of coverage will make their lowest cost self-only 
coverage that provides minimum value unaffordable. However, it is best to hold off implementing any changes 
until specific guidance is issued.  

FLEX CREDIT PLANS 

The IRS issued additional regulatory guidance on the Individual Mandate in November 2014. The guidance 
addressed employer contributions to cafeteria plans via flex credits and their impact on affordability under the 
Individual Mandate but not the Employer Mandate. Under the regulations, an employee’s required contribution 
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is reduced by any flex credits that are made available for the current plan year through a cafeteria plan so long 
as:  

1. The employee may not opt to receive the amount as a taxable benefit (i.e., cash);  

2. The employee may use the amount to pay for minimum essential coverage (MEC); and  

3. The employee may use the amount only to pay for medical care within the meaning of IRC section 213. 

Let’s assume the total monthly premium for Employee X’s group health coverage is $598. X’s employer 
provides a flex credit of $500 per month that the employee can use to pay for group health coverage but cannot 
take as cash. In this case, the employee contribution for the group health coverage is $98 because the flex credit 
reduces X’s required contribution by $500.  

Now let’s assume Employee X can opt to take the flex credit as cash. In that case, the employee contribution 
for the group health coverage is $598 because the flex credit does not reduce X’s required contribution. The 
employer is treated as making no contribution at all. 

In these examples, if either $98 or $598 exceeds 8.05% (for 2015, indexed annually) of Employee X’s monthly 
household income, then X is exempt from the Individual Mandate and would not be subject to a penalty for not 
having MEC. What is unclear is whether a similar analysis applies for determining if Employee X is eligible for a 
Premium Tax Credit because the employer-sponsored coverage is unaffordable, which could trigger a penalty 
under the Employer Mandate. The regulatory guidance does not directly address this issue; however, many 
speculate the IRS will adopt a similar provision for the Employer Mandate. 

Despite the lack of clear guidance at this time, clients offering flex credits should evaluate the impact future 
guidance could have on the affordability of their lowest cost self-only coverage that provides minimum value. If 
the anticipated guidance will make the plan unaffordable, clients should consider eliminating the cash-out 
option and allowing employees to only use flex credits for MEC or IRC section 213 medical expenses. 
However, it is best to hold off implementing any changes until specific guidance is issued. 

Please contact your Keenan Account Manager for questions regarding this Briefing or if you require any 
additional information regarding the Affordable Care Act. 

 

 

 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 
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