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The Affordable Care Act (ACA) added section 4980H to the Internal Revenue Code (IRC). Under IRC section 
4980H, an Applicable Large Employer (ALE) may be subject to a penalty if it fails to offer its ACA defined full-
time employees, and their dependents, minimum essential coverage (MEC) that is affordable and provides 
minimum value (MV). Since an employer’s obligations are to its full-time employees, the final regulations for 
IRC section 4980H provide two methods for tracking employees and determining their full-time status – the 
Monthly Measurement Method and the Look-Back Measurement Method. This Briefing, the fifth in a six-part 
series, describes the rules governing employees who are rehired after terminating employment or who resume 
working after a break-in-service. 

REHIRE RULES – IN GENERAL 

The rehire rules are applicable under both the Monthly Measurement Method and Look-Back Measurement 
Methods. As discussed in the first Briefing in this series, the rehire rules generally apply in two situations: (1) an 
employee terminates employment but is later rehired by the same ALE; or (2) an employee, without terminating 
employment, takes a leave of absence during which no hours of service are credited. The question these rules 
address is whether the ALE may treat an employee who is rehired or returns after a leave of absence as a new 
employee. It is important to remember these rules are applicable only for determining whether an individual can 
be treated as a new employee or must be treated as a continuing employee. They do not address whether the 
employee is full-time under IRC section 4980H.  

NON-EDUCATIONAL ORGANIZATIONS AND EDUCATIONAL ORGANIZATIONS 

There are slight differences in the rehire rules that apply to non-educational organizations versus educational 
organizations. Non-educational ALEs may treat an employee who is rehired after terminating employment or 
returns after a leave of absence as a new employee if: 

• The employee was not credited with an hour of service for at least 13 consecutive weeks immediately 
before resuming work; or 

• For periods shorter than 13 consecutive weeks, the employee was not credited with an hour of service 
for a period that was: (1) at least four consecutive weeks and (2) longer than the employee’s prior period 
of employment.  

For educational organizations, the period is at least 26 consecutive weeks rather than 13 weeks.  

CONTINUING EMPLOYEES UNDER THE REHIRE RULES 

A returning employee who is not a new employee under these rehire rules must be treated as a continuing 
employee. For these employees, the Standard Measurement Period (SMP) or Initial Measurement Period (IMP) 
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that would have applied if the employee had not terminated or taken a leave of absence will apply upon the 
resumption of services for the ALE.  

If a continuing employee returns during a Stability Period (SP) in which the employee was treated as full-time, 
the ALE must treat the employee as full-time for the remainder of that SP. The employee should be offered 
coverage as of the first day the employee is credited with an hour of service or as soon as administratively 
practicable. Offering coverage no later than the first day of the calendar month following resumption of 
services is deemed to be as soon as administratively practicable. 

Example – Continuing Employee Under Rehire Rules 

Employer A worked for Employer X, a non-educational organization, for the last 10 years. On April 1, 2015, 
Employee A terminates employment but is rehired on June 15, 2015. No hours of service were credited 
between April 1, 2015 and June 15, 2015. Employee A continues working through December 31, 2015, which is 
the close of the SMP for Employer X.  

Employee A is not treated as a new employee upon rehire because the period during which no hours of service 
are credited is less than 13 weeks but is not longer than Employee A’s prior period of employment. Therefore, 
Employee A’s hours of service prior to termination and the period with no hours of service must be taken into 
account for the SMP ending on December 31, 2015.  

Example – New Employee Under Rehire Rules 

Working with the same facts as above except that Employee A is rehired on December 1, 2015. Since the 
period during which no hours of service were credited exceeds 13 weeks, Employee A is treated as terminating 
employment on April 1, 2015 and being rehired as a new employee on December 1, 2015. Employee A’s hours 
of service will be tracked and counted going forward during a new IMP that begins on December 1, 2015. 

SPECIAL UNPAID LEAVE FOR NON-EDUCATIONAL ORGANIZATIONS 

Under the Look-Back Measurement Method, the ALE must consider whether a break-in-service for a 
continuing employee was for a special unpaid leave. Special unpaid leave includes leaves of absence under the 
Family and Medical Leave Act (FMLA), the Uniform Services Employment and Reemployment Act (USERRA) 
and unpaid leave on account of jury duty. If any part of the break-in-service was for a special unpaid leave, the 
ALE must average the employee’s hours of service during the SMP or IMP in a manner that accounts for that 
special unpaid leave. The ALE may calculate an employee’s average hours of service either by: 

1. Excluding any special unpaid leave during the measurement period and using the average for the rest of 
the measurement period as the average for the entire measurement period, or 

2. Crediting hours of service for any periods of special unpaid leave at a rate equal to the average weekly 
rate the employee was credited during the weeks in the measurement period that were not part of the 
special unpaid leave.  

It is important to remember that the requirement to account for special unpaid leave applies only to returning 
employees treated as continuing employees under the rehire rules. This requirement does not apply to returning 
employees treated as new employees.  
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SPECIAL UNPAID LEAVE AND EMPLOYMENT BREAK PERIOD FOR EDUCATIONAL ORGANIZATIONS 

ALEs that are educational organizations must account for special unpaid leave, as discussed above, and 
employment break periods, such as summer or winter break. An employment break period under the Look-
Back Measurement Method is at least 4 consecutive weeks and is measured in weeks during which an employee 
is not credited with an hour of service.  

If any part of a break-in-service was for special unpaid leave or this type of employment break period, the ALE 
must average the employee’s hours of service during the SMP or IMP in a manner that accounts for the special 
unpaid leave and any employment break period. The ALE may calculate an employee’s average hours of service 
either by: 

1. Excluding any special unpaid leave and any employment break period during the measurement period 
and using the average for the rest of the measurement period as the average for the entire measurement 
period, or 

2. Crediting hours of service for any periods of special unpaid leave and employment break period at a rate 
equal to the average weekly rate the employee was credited during the weeks in the measurement period 
that were not part of the special unpaid leave or employment break period.  

ALEs are not required to exclude (under the first option) or credit (under the second option) more than 501 
hours of service during an employment break period in a calendar year so long as the 501-hour limit does not 
apply to hours of service for special unpaid leave. 

Again, it is important to remember that the requirement to account for employment break periods and special 
unpaid leave applies only to returning employees treated as continuing employees under the rehire rules. This 
requirement does not apply to returning employees treated as new employees.  

FINAL CONSIDERATIONS 

The rehire rules apply under both the Monthly Measurement Method and the Look-Back Measurement 
Method. However, the rules governing the special unpaid leave rules and employment break periods apply only 
under the Look-Back Measurement Method. ALEs using the Monthly Measurement Method are not required to 
account for special unpaid leave or employment breaks when determining the full-time status of their 
employees. 

Please contact your Keenan Account Manager for questions regarding this Briefing or if you require any 
additional information regarding the Affordable Care Act. 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 
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