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The Affordable Care Act (ACA) added section 4980H to the Internal Revenue Code (IRC). Under IRC section 
4980H, an Applicable Large Employer (ALE) may be subject to a penalty if it fails to offer its ACA defined full-
time employees, and their dependents, minimum essential coverage that is affordable and provides minimum 
value. An ALE’s obligation applies only to its common law employees who are full-time and does not apply to 
independent contractors or employees leased from an agency. It is critical that employers correctly categorize all 
individuals providing services because it is the first step in identifying employees who may trigger a penalty 
under section 4980H. This Briefing describes the factors employers should consider when determining whether 
an individual is a common law employee or independent contractor.  

Status as a common law employee or an independent contractor depends on several factors. In general, a 
common law employee is one performing services for an employer that has the right to control what will be 
done and how it will be done. If an employer has the right to control or direct only the result of the work but 
not how it is done, the general rule is the person is an independent contractor. Factors considered when 
evaluating the degree of control and independence include the following: 

1. Behavioral: Does the employer control, or have the right to control, what the individual does and how the 
work is done? 

2. Financial: Are the business aspects of the individual’s job controlled by the employer? For example, things 
such as how the worker is paid, whether expenses are reimbursable and who provides the tools or supplies 
to do the work. 

3. Type of Relationship: Are there written contracts or employee type benefits, such as a pension plan, 
medical insurance, vacation pay or other similar benefits? Is the relationship ongoing and is the work 
performed by the individual a key aspect of the business? 

All of these factors must be weighed when evaluating whether a worker is a common law employee or 
independent contractor. There is no set number of factors that makes someone an employee or an independent 
contractor nor does one factor alone weigh more in making the determination. Rather, the factors must be 
evaluated based on the facts and circumstances of the entire relationship with each individual worker.  

Please contact your Keenan representative for questions regarding this Briefing or if you require any additional 
information regarding the Affordable Care Act. 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 
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