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The Affordable Care Act (ACA) added section 4980H to the Internal Revenue Code (IRC). Under IRC section 
4980H, an Applicable Large Employer (ALE) may be subject to a penalty if it fails to offer its ACA defined full-
time employees, and their dependents, minimum essential coverage (MEC) that is affordable and provides 
minimum value (MV). Group health coverage is affordable if the employee’s required contribution for the 
employer’s lowest cost self-only coverage that provides MV does not exceed 9.5 percent of the employee’s 
household income for the taxable year. The affordability threshold is indexed to increase annually. The 
indexed percentage is 9.56 for 2015 and 9.66 for 2016. As it is unlikely ALEs will know their employees’ 
household incomes, the regulations for IRC section 4980H provide three safe harbors ALEs may use to 
determine whether coverage is affordable for an employee. This Briefing describes these three safe harbors.  

An ALE meeting the requirements of any of these safe harbors will not be subject to a penalty for 
failing to offer affordable coverage under IRC section 4980H(b) even if a particular employee 
purchases Exchange coverage and receives a premium tax credit or cost-sharing subsidy.  

FORM W-2 SAFE HARBOR 

If a full-time employee’s required contribution for the ALE’s lowest cost self-only coverage that provides MV 
does not exceed 9.5 percent (indexed annually) of that employee’s Form W-2 wages for the calendar year, the 
coverage is affordable and the ALE will not be subject to a penalty with respect to that employee under IRC 
section 4980H(b). The determination is made after the close of the calendar year and on an employee by 
employee basis. To qualify for this safe harbor, the employee’s contribution must remain a consistent dollar 
amount or percentage of all W-2 wages during the calendar year (or plan year for non-calendar year plans). 

For employees not offered coverage for the entire calendar year, the safe harbor is applied by adjusting the W-2 
wages to reflect the period for which coverage was offered. Coverage is affordable if the employee’s required 
contribution for the ALE’s lowest cost self-only coverage that provides MV, totaled for the periods during 
which coverage was offered, does not exceed 9.5 percent (indexed annually) of the adjusted amount of the 
Form W-2 wages. To adjust wages for this purpose, they are multiplied by a fraction that is equal to the number 
of calendar months that coverage was offered over the number of calendar months in the employee’s period of 
employment with the employer during the calendar year. 

Example: 

Employee A starts work for the ALE on May 15, 2015. The ALE imposes a waiting period for new employees 
such that coverage is offered on the first day of the calendar month following 30 days from the date of hire. 
The employer offers MEC that provides MV to Employee A, and A’s dependents, from August 1, 2015 to 
December 31, 2015. The employee required contribution for the lowest cost self-only coverage is $100 per 
month. Employee A’s Form W-2 wages for 2015 are $15,000.  
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The adjusted Form W-2 wages are calculated by multiplying the wages for 2015 by 5/8 (5 calendar months of 
coverage offered over 8 months of employment during the calendar year). Affordability is determined by 
comparing the adjusted wages to the employee’s required contribution for the period coverage was offered. 
Since the required contribution of $500 ($100 per 5 calendar months) is less than 9.56 percent of $9,375 
($15,000 x 5/8), the coverage is treated as affordable for Employee A for 2015.  

RATE OF PAY SAFE HARBOR 

Coverage is affordable if the employee’s required monthly contribution for the ALE’s lowest cost self-only 
coverage that provides MV does not exceed 9.5 percent (indexed annually) of an amount equal to 130 hours 
multiplied by the lower of: (1) the employee’s hourly rate of pay as of the first day of the plan year, or (2) the 
employee’s lowest hourly rate of pay during the calendar month. For salaried employees, monthly salary as of 
the first day of the coverage period is used to determine affordability. However, if the employee’s monthly 
salary is reduced for any reason, including due to a reduction in hours worked, the safe harbor will not be 
available for that employee.  

FEDERAL POVERTY LINE SAFE HARBOR 

An ALE will not be subject to a penalty under IRC section 4980H(b) if the employee’s required monthly 
contribution for the employer’s lowest cost self-only coverage that provides MV does not exceed 9.5 percent 
(indexed annually) of the monthly amount determined as the federal poverty line for a single individual for 
the calendar year, divided by 12. For 2015, this amount is $92.97 per month and is $94.75 for 2016. 

CONDITIONS FOR USING THE AFFORDABILITY SAFE HARBORS 

Use of these affordability safe harbors is optional. An ALE may use one or more of them but only if it offers its 
ACA defined full-time employees, and their dependents, the opportunity to enroll in an employer-sponsored 
plan that provides MV. An employer may also apply the safe harbors for any reasonable category of employees, 
provided it is done on a uniform and consistent basis for all employees within the category. Reasonable 
categories generally include specified job categories, hourly or salaried employees, geographic location and other 
similar bona fide business criteria. 

Please contact your Keenan Account Manager for questions regarding this Briefing or if you require any 
additional information regarding the Affordable Care Act. 

 

 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 


