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Under the Affordable Care Act, beginning in 2011 insurance carriers of large group health plans are required to 
spend at least 85% of the premiums paid to them toward health care claims payments, clinical services and 
quality improvement initiatives. This 85% spending target is expressed as a ratio of dollars spent to total 
premiums paid and is referred to as the Medical Loss Ratio (MLR). If the MLR target of 85% is not achieved 
within a state for a particular insurance carrier, then a rebate will be issued.  

It is important to note that the MLR rebate is calculated on a state-wide average basis as reported to the U.S. 
Department of Health and Human Services (HHS) for each insurance carrier. The rebate is not calculated based 
on any one individual group health plan. Therefore, it is possible that an insurance carrier may not achieve the 
MLR target for a single plan but, on average, will achieve the target for most of their large group plans within a 
state and so, no rebates will be issued. Moreover, self-insured plans are not subject to any of the MLR 
requirements. 

NOTIFICATION 

The MLR rebate must be paid by the insurance carrier no later than August 1, 2012 for the 2011 plan year. Plan 
Sponsors and participants who are eligible for a rebate will receive a written notice from the insurance carrier on 
or before the date of payment. In addition, a notice will be sent to participants from those insurance carriers 
who achieved the MLR ratio within a state directing the participant to the HHS website to view how their 
premium dollars were spent. 

MLR REBATES AS ERISA PLAN ASSETS 

Rebates will be issued directly to Plan Sponsors and not participants. Plan Sponsors who receive a rebate should 
review the plan and supporting documents for clear guidance about whether and how rebates are allocated and 
distributed to plan participants. The plan and supporting documents may be silent or unclear on the issue of 
rebates. In this case, the Plan Sponsor should identify the policyholder and, if the plan or a trust is the 
policyholder, the entire rebate would be plan assets subject to the fiduciary responsibility rules of the Employee 
Retirement Income Security Act (ERISA.)  

Generally, the employer is the policyholder. In this case, an allocation of the rebate between the participants and 
the employer may be appropriate. Whether any portion of the rebate is attributable to participant contributions 
is calculated by using the ratio of the employer/employee contribution percentages of total premiums paid for a 
plan and allocating accordingly. For example, an employer who pays 100% of the insurance premium should be 
able to allocate 100% of the rebate to its own account. Likewise, if the employer/employee contribution 
percentage is 80/20, then the employer would allocate 80% of the rebate to its own account and 20% to 
participants as plan assets. 

Employers who pay a fixed dollar amount toward the insurance premium (with participants responsible for 
paying any additional costs) must treat the portion of the rebate that does not exceed the participants’ total 
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amount of contributions as participant contributions. Similarly, if participants pay a fixed amount (and the 
employer is responsible for paying any additional costs), then the portion of the rebate that does not exceed the 
employer’s total amount of contributions would not be attributable to participants and not considered plan 
assets. 

Example 1:  

An employer receives $20,000 as a rebate for a plan in which it pays $10,000 toward healthcare for each 
participant and the participant pays any excess. The employer has 1,000 participants and pays $10,000,000 
toward the cost of premiums. The employees pay the excess of $500/employee for an aggregate cost for the 
year of $500,000. Since $20,000 is less than the $500,000 of employee contribution, the entire $20,000 is 
allocable to participants and constitutes plan assets. 

Example 2: 

Each participant in a plan is required to contribute a fixed annual dollar amount of $6,000 toward premiums 
and the employer pays the excess. In this case, employees have contributed $6,000,000 and the employer's 
excess is $4,500,000. Since, the rebate of $20,000 is less than the employer contribution of $4,500,000, none 
of the $20,000 is allocable to employees, none of the $20,000 is plan assets and the entire $20,000 can be 
allocated to the employer's account. 

In Technical Release 2011-04, the Department of Labor (DOL) has confirmed that the portion of the rebate 
that is attributable to participant contributions constitutes “plan assets” that are subject to the fiduciary 
responsibility rules of ERISA.  

DISTRIBUTION OF THE MLR REBATE 

Under ERISA, the participant portion of the rebate (i.e., plan assets) must be held in trust, may not be used for 
the benefit of any employer, and must be held for the exclusive purpose of providing benefits to participants or 
defraying reasonable expenses of administering the plan. 

The DOL has advised that rebate proceeds used within three months from the date of receipt would not 
require a trust. Alternatively, it would be permissible to direct the insurance carrier to apply the rebate toward 
future participant premium payments or toward benefit enhancements and avoid the need for a trust altogether. 

Any reasonable method used to allocate the rebate among participants may be used as long as it does not violate 
the fiduciary duties of the Plan Sponsor. For example, in deciding on a method of allocation the Plan Sponsor 
may weigh such factors as the cost to the plan of distributing cash to participants, or the competing interests of 
participants and classes of participants. In any case, whatever method decided must be reasonable, fair and 
objective.  

For example, if the cost of distributing rebates to former participants approximates the amount of their rebate, 
the fiduciary may decide to allocate the rebate to current participants. Similarly, if distributing payments to any 
participants is not cost-effective (e.g., payments to participants are very small or would give rise to tax 
consequences to the participants), Plan Sponsors may utilize the rebate for other permissible plan purposes 
including applying the rebate toward future participant premium payments or toward benefit enhancements. 
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For more information, the Department of Labor Technical Release 2011-04 can be found at the following link:  

http://www.dol.gov/ebsa/pdf/tr11-04.pdf  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 


