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The Affordable Care Act (ACA) mandates that, beginning in 2014, non-grandfathered plans in the individual 
and small group market both inside and outside of the Exchanges must cover what the law terms “Essential 
Health Benefits” (EHB). Self-insured group health plans, large groups and grandfathered plans are not required 
to cover EHB. However, to the extent that they do cover them, they are subject to the ACA’s prohibitions on 
annual and lifetime dollar limits on EHB. Therefore, all plans have eagerly awaited the development of a 
detailed definition of EHB. 

The statute gives a broad outline of what is included in EHB. It includes: 

 Ambulatory patient services 
 Emergency services 
 Hospitalization 
 Maternity and newborn care 
 Mental health and substance use disorder services including behavioral health treatment 
 Prescription drugs 
 Rehabilitative and habilitative services and devices 
 Laboratory services 
 Preventive and wellness services and chronic disease management 
 Pediatric services including oral and vision care 

Late last year, the U.S. Department of Health and Human Services (HHS) released a bulletin outlining its 
intended approach to further defining EHB. In essence, HHS intends to let each state define EHB for itself, 
within certain parameters. This Briefing will summarize the HHS bulletin and a later-released set of Frequently 
Asked Questions (FAQ). We expect to see definitive regulations along the lines of this guidance within the next 
few months. 

PROPOSED PROCESS FOR DETERMINING EHB 

HHS intends to propose that EHB will be defined by a benchmark plan selected by each state. Health insurance 
issuers could then adopt the scope of services and limits of the state benchmark or vary it within certain 
parameters. According to the existing HHS guidance, the benchmark must be one of the following, to be 
selected by each state: 

 The largest plan by enrollment in any of the three largest small group products in the state’s small group 
market 

 Any of the largest three state employee health benefit plans by enrollment 
 Any of the largest three national Federal Employees Health Benefit Program (FEHBP ) plan options by 

enrollment 
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 The largest insured commercial non-Medicaid Health Maintenance Organization (HMO) operating in 
the state. 

The possible benchmark plan options for each state would be selected using enrollment data from the first 
quarter of 2012 and would remain the same for 2014 and 2015. HHS announced that they will assess the 
benchmark process for 2016 and beyond based on evaluation and feedback from the first two years. 

HHS recognizes that a benchmark plan may not provide coverage in all ten areas mandated by the ACA. In 
particular, it may be difficult to benchmark habilitative services and pediatric oral and vision care. As the 
bulletin notes, there is not even consensus on the definition of habilitative care, which has been defined as care 
that creates skills and functions or helps the patient to maintain certain skills and functions. The bulletin sets 
forth special rules for deriving benchmarks for habilitative services as well as pediatric oral and vision care. 

HHS also intends to provide flexibility to health plans by requiring only that a health plan offer benefits that are 
“substantially equal” to the benefits of the benchmark. Health insurance issuers will have some flexibility to 
adjust benefits, including specific services and quantitative limits providing that they continue to offer coverage 
for all ten statutory EHB categories. For pharmacy benefits, HHS will propose a standard similar to that in the 
Medicare Part D program, in which plans must cover the categories and classes set forth in the benchmark but 
may choose the specific drugs covered within those categories and classes. 

IMPACT IN CALIFORNIA 

There are two bills pending that would begin the process of selecting a benchmark plan for California. AB 1453 
would require the California Health Benefits Exchange (HBEX) to submit a recommendation regarding the 
selection of a benchmark plan no later than March 1, 2013. SB 951 states the intent of the Legislature to enact 
legislation that would implement EHB.  

Depending on the benchmark chosen by California, it is possible that more legislation would be necessary. The 
ACA provides that, beginning in 2014, to the extent that a state mandates coverage beyond EHB, the state must 
defray the cost of that additional coverage. California law currently contains fifty-three separate mandates to 
either offer coverage for or cover treatment for specified conditions. Depending on what benchmark is chosen, 
California may have to choose between defraying the cost of some mandates and repealing them. HHS has 
made it clear, however, that any state-mandated benefits enacted after December 1, 2011 may not be part of 
EHB for 2014 and 2015, unless otherwise included in the benchmark plan regardless of the mandate. 

 

 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 


