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The Affordable Care Act (ACA) changed the rules for non-grandfathered government plans by requiring them 
to incorporate the claims and appeals procedures of the Employee Retirement Income Security Act (ERISA). 
Guidance about claims and appeals has been issued, modified and clarified over the course of more than one 
year. This Briefing updates and supplements our earlier Briefings and identifies important information for 
nonfederal governmental plans.  

For more information on these regulations, please see our March 2011 Briefing at: 

 http://www.keenan.com/news/brief/2011/BRF_20110301_AImp_KA.pdf  

You may also view our August 2010 Briefing at: 

 http://www.keenan.com/news/brief/2010/BRF_20100809_HCRAppeals_KA.pdf.  

Additional information and model communications can be found at www.dol.gov/ebsa/healthreform. 

URGENT CARE CLAIMS 

Plans may defer to the attending provider about whether a claim constitutes “urgent care.” Under these 
circumstances, an Urgent Care claim must be adjudicated as soon as possible but in no event later than 72 
hours. Previously, the maximum period for adjudication was 24 hours. 

NOTICE OF ADVERSE BENEFIT DETERMINATION/EXPLANATION OF BENEFITS 

Adverse Benefit Determinations, usually in the form of an Explanation of Benefits (EOB), must include a 
statement that offers to provide diagnosis and treatment codes, and their meanings, upon request and free of 
charge. Previously, the diagnosis, treatment codes and their meaning were required to be in every EOB. 

Any EOB sent to an individual who resides in a county in which ten percent (10%) or more of that county’s 
population is literate only in the same-non English language must include a statement, prominently displayed in 
that same non-English language, that informs the recipient of the following: 

 That a non-English language EOB is available upon request 

 That oral, non-English language services are available to assist with claims and appeals  
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This requirement is satisfied in California if every EOB contains a statement in Spanish and Chinese. No other 
non-English language achieves the ten percent (10%) threshold in California and no other non-English language 
services need to be available.  

The language services requirement has the greatest impact on self-insured plans because fully-insured plans 
were already subject to language services requirements under California law.  

EXTERNAL REVIEW PROCESS 

The external review process is available to claims that involve medical judgment and rescissions. Any other type 
of claim is ineligible for external review. Examples of medical judgment include: 

 Whether services are medically necessary 

 The appropriateness of health care setting (i.e., outpatient/inpatient) 

 The medical necessity of the use of a specialist 

 Preexisting conditions 

 Non-quantitative treatment limitations under the Mental Health Parity and Addiction Equity Act 
(MHPAEA).  

EXTERNAL APPEALS FOR SELF-INSURED NONFEDERAL GOVERNMENTAL PLANS 

Special rules apply to self-insured nonfederal governmental plans. Unlike fully-insured plans that rely upon the 
insurance carrier for full compliance with the claims and appeals regulations (including the external review 
process), self-insured plans may choose either a U.S. Department of Health and Human Services (HHS) 
administered external review process (HHS-Administered Process) or the Federal Independent Review 
Organization process (IRO Process). The procedures for the HHS-Administered Process and IRO Process are 
virtually identical but the cost is quite different. The HHS-Administered Process appears to be cost free whereas 
the IRO Process will cost a plan, on average, approximately $600 per external review. 

Nonfederal governmental plans must decide prior to year-end (December 31, 2011) whether they will use the 
HHS- Administered Process or the IRO Process. In either case, plans must notify HHS of their election of 
external process by submitting the following information to HHS via email at externalappeals@cms.hhs.gov by 
January 1, 2012: 

 Contact information for designated personnel in their appeals department, including name(s), mailing 
address(es), telephone number(s), facsimile number(s) and electronic mail address(es). 

 Contact information for the plan administrator, including name, mailing address, telephone number, 
facsimile number, and electronic mail address. 
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 A statement as to whether they will be complying with the HHS-Administered Process or the private 
accredited IRO Process. 

If the above information changes at any time, the plan must notify HHS as soon as possible. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall constitute 
legal advice. Clients are advised to consult with their own attorney for a determination of their legal rights, responsibilities and 
liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business activities. 
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