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Innovative Solutions. Enduring Principles. 

        Briefing 
 
 

 
The Affordable Care Act changed the rules governing claims and appeals procedures for non-grandfathered 
plans.  On July 23, 2010, regulations detailing participant rights and plan administrator responsibilities 
related to claims and appeals procedures were issued.  For more information on these regulations please see 
our August 2010 Briefing at: 

http://www.keenan.com/news/brief/2010/BRF_20100809_HCRAppeals_KA.pdf 

Since that time, the agencies have issued alternative regulations, technical releases, notices and model 
documents addressing this complex requirement.  The government has made this information available at: 

www.dol.gov/ebsa/healthreform. 

SOME REQUIREMENTS DELAYED 

Although the regulations must be implemented for all non-grandfathered plans no later than the first day of 
the plan year beginning on or after September 23, 2010, some of the most burdensome provisions, listed 
below, have a delayed enforcement date of July 1, 2011.  This means that the agencies will not assess 
penalties for a plan administrator’s failure to: 

 Adjudicate Urgent Care claims within 24 hours 

 Add new content to the Notice of Benefit Determination 

 Provide Culturally and linguistically appropriate notices 

In addition, claimants will be unable to take advantage of the new “deemed exhaustion” of administrative 
remedies for a sponsor’s failure to strictly comply with the new mandates. 

PLANS SUBJECT TO CALIFORNIA LAW 

Fully-insured and self-insured non-grandfathered plans subject to California law must comply with the 
Department of Labor’s internal claims and appeals procedures effective for plan years beginning on or after 
September 23, 2010. For fully-insured plans, the insurance carrier has primary responsibility to comply with 
these regulations.  A safe-harbor has been extended with respect to the independent external review which 
permits these plans to continue to rely on the procedures that are currently in place under California law 
until the plan year beginning on or after July 1, 2011.  It is anticipated that California’s external appeal 
procedures will contain additional consumer protections at that time. 
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PLANS SUBJECT TO FEDERAL LAW 

Self-insured non-grandfathered plans subject to Federal law (i.e. ERISA) must comply with either of two 
Interim Compliance Method Safe Harbors. The first Method requires a new external appeals process with 
Independent Review Organizations.  The second Method allows California to expand access to its external 
review process.  These provisions are effective for plan years beginning on or after September 23, 2010.  We 
have not received a response to our inquiries about whether California will allow plans subject to Federal 
law to use its external appeals process. 

PENALTIES 

The penalty for failing to comply with these rules is $100 per day for each failure, in addition to the rights 
that participants will have to bring an action in either State or Federal court. 

For plans that fail to strictly comply with all the standards mandated by the agencies, compliance will be 
determined on a case-by-case basis under a facts and circumstances analysis.  For example, there is a 
requirement for self-insured plans to contract with a least three Independent Review Organizations (IRO).  
However, a failure to contract with three IRO does not cause a plan sponsor to be strictly liable for 
penalties if it can be demonstrated that other steps were taken to ensure that its external review process is 
independent and without bias. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall 
constitute legal advice.  Clients are advised to consult with their own attorney for a determination of their legal rights, 
responsibilities and liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business 
activities. 


