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Nondiscrimination rules for health benefit plans are designed to prevent coverage and level of benefits that 
discriminate in favor of “highly compensated” employees when compared to the benefits provided to other 
employees of the same employer.  The Patient Protection and Affordable Care Act (the “Affordable Care 
Act”) requires non-grandfathered fully-insured group health plans to satisfy rules that address discrimination 
of benefits between these two types of employee groups.  These rules are intended to be similar to rules 
governing self-insured group health plans under Internal Revenue Code section 105(h).  However, unlike 
section 105(h), the rules proposed under the Affordable Care Act would impose significant excise tax 
penalties on the plan sponsor of a discriminatory group health plan. 

On December 23, 2010, IRS Notice 2011-1 responded to public comments on the proposed rule that 
identified the need to issue regulations in advance of enforcement of this rule because of the Affordable 
Care Act’s lack of specificity about this rule.  

SUMMARY OF IRS NOTICE 2011-1 

 Plan sponsors of non-grandfathered fully-insured group health plans will not be penalized for 
failures to comply with the nondiscrimination rules until regulations or other administrative 
guidance is issued; 

 Plan sponsors will be provided with a transition period for compliance following issuance of 
guidance; and, 

 Until regulations become effective, plan sponsors are not required to file IRS Form 8928 with 
respect to excise taxes resulting from a plan’s discrimination in favor of highly compensated 
employees. 

UNANSWERED QUESTIONS 

IRS Notice 2011-1 describes issues which will be addressed before regulations are issued and includes the 
following: 

 Should the rate of employer contributions toward the cost of coverage or duration of eligibility 
waiting periods be considered when evaluating whether a plan is discriminatory? 

 Should there be an alternative method of compliance? 

 Should regulations become effective no sooner than 2014? 

 How should “highly compensated employee” be defined? 
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Keenan has been closely monitoring the proposed nondiscrimination rules under the Affordable Care Act, 
and we will provide updates as regulations are proposed or implemented related to this requirement.  Please 
check Keenan’s Health Care Reform Resource Page at http://www.keenan.com/hcr.asp for up-to-date 
information regarding this Briefing topic, as well as other critical Health Care Reform issues. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall 
constitute legal advice.  Clients are advised to consult with their own attorney for a determination of their legal rights, 
responsibilities and liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business 
activities. 
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