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On November 15, 2010, the Department of Health and Human Services, the Department of Labor and the 
Department of the Treasury, referred to here as the “three agencies,” proposed a change to the rules 
grandfathering certain health plans under the Patient Protection and Affordable Care Act (PPACA).  These 
new rules will mean that plans will not lose their grandfathered status merely because they have changed 
insurance carriers. 

Under the PPACA, plans that were in existence on March 23, 2010 are “grandfathered” plans, exempt from 
several of the new law’s mandates, including the requirement that plans: 

 cover certain preventive health services without cost-sharing; 

 provide coverage for routine services for participants in clinical trials; 

 follow rules prohibiting discrimination in favor of highly compensated employees; 

 establish internal appeals and external review processes for claims denials; 

 stop requiring pre-authorization for OB/GYN and emergency services; and, 

 comply with various reporting requirements. 

On June 14, 2010, the three agencies issued interim final regulations detailing what changes can be made to 
a plan while still retaining grandfathered status.  Those guidelines are described in our Briefing, “Health Care 
Reform: Grandfathered Plans – Regulations Issued” which can be found at: 

http://www.keenan.com/news/brief/2010/BRF_20100618_HCRGrandfatheredPlans_KA.pdf.   

Under the interim final regulations, one of the changes that would result in a loss of grandfathered status 
was entering into a new policy, certificate or contract with a new carrier whether or not the terms and costs 
of the coverage have changed.  That rule has been reversed by the latest guidance. 

The new amendment to the regulations communicates that as long as the change in carrier does not result in 
significant cost increases, a reduction in benefits or other changes that would normally result in a loss of 
grandfathered status, the change in carrier in and of itself will not cause the employer to lose grandfathered 
status.   

Please note, the proposed rule does not apply retroactively to new contracts that went into effect (i.e., a plan 
year or policy year beginning) before November 15, 2010.  Therefore, a plan that changed insurance carriers, 
or entered into a new contract, certificate or policy of insurance that begins before that date would continue 
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to be a non-grandfathered plan.  However, a plan that will begin on December 1, 2010 that includes a 
change to a new carrier can retain its grandfathered status if it meets the other regulatory requirements. As a 
condition of maintaining grandfathered status, the plan must provide the new insurance carrier with 
information about the previous plan’s coverage and costs. 

Further amendments may be forthcoming.  The three agencies have asked for comments on the 
amendment, which must be submitted by December 8, 2010.  As more changes are made, Keenan & 
Associates will provide additional information. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Keenan & Associates is not a law firm and no opinion, suggestion, or recommendation of the firm or its employees shall 
constitute legal advice.  Clients are advised to consult with their own attorney for a determination of their legal rights, 
responsibilities and liabilities, including the interpretation of any statute or regulation, or its application to the clients’ business 
activities. 
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